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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE OF | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Manca |nports, Respondent; 8
U S.C. 8 1324a Proceeding; Case No. 90100203.

CRDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SANCTI ONS

On  Septenber 10, 1990, Conplainant filed a WMtion to Conpe

Di scovery. The Mdtion 1is based wupon Conplainant's "~ Request for
Production of Docunents,'' which was served upon Respondent on July 31,
1990. The specific requests set out in Conplainant's °~ Request for

Producti on of Docunents'' relate to all counts of the Conplaint.!?

YThere are fourteen (14) separate requests for production, which are as foll ows:
(1) Request #1 asks Respondent for "“any and all Enploynent Eligibility Verification
Forms (Forms |1-9) prepared on behalf of the Respondent which relate to'' the 253 naned
individuals in Count |; (2) Request #2 asks Respondent for "~“any and all contracts,
agreenents, or retainers which relate to'' the fourteen individuals listed in Count |;
(3) Request #3 asks for ““any and all applications for enploynent which relate to"'
the fourteen individuals listed in Count |; (4) Request #4 asks Respondent for " "any
and all IRS Forms W4 relating to any'' of the fourteen individuals listed in Count |;
(5) Request #5 asks Respondent for "“any and all wage and working hours records,
payroll records and tax statements relating to any'' of the fourteen individuals
listed in Count |; (6) Request #6 asks Respondent for "~“any and all Enployer's
Quarterly Reports of Enpl oyees Wages for Manca Inports, Inc., for 1989 and 1990''; (7)
Request #7 asks Respondent for "“any and all docunents received fromthe | nmmgration
and Naturalization Service''; (8) Request #8 asks Respondent for "~“any and all tax
returns regarding or including Manca Inmports, Inc., for 1987, 1988, and 1989''; (9)
Request #9 asks Respondent for "~ “any and all cancelled checks to any of the''
individuals listed in Count |; (10) Request #10 asks Respondent for "~ “any and all
docunents that show the anount of payroll for Manca Inports, Inc., for 1987, 1988,
1989 and 1990''; (11) Request #11 asks Respondent for "~“any and all docunents that
show t he nunber of enpl oyees for Manca Inports, Inc., for 1987, 1988, and 1990''; (12)
Request #12 asks Respondent for "~“any and all Articles of Incorporation for Manca
Imports, Inc.''; (13) Request #13 asks Respondent for "~“any and all docunents that
show the length of time Manca Inports, Inc. has been in business''; and (14) Request
14 asks Respondent for "“any and all Corporate License Renewal / Annual Report for Manca
Imports, Inc.''
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On Septenber 28, 1990, | discussed Conplainant's Mtion with both
parties during a pre-hearing telephonic conference. At that tine, |
advi sed Respondent that there was good cause for granting Conplainant's
notion and directed Respondent to answer Conplainant's discovery requests
on or before Cctober 12, 1990.

On Cctober 1, 1990, | issued a witten Order confirmng ny directive
to Respondent to answer Conplai nant's discovery requests by Cctober 12,
1990.

On COctober 31, 1990, Conplainant filed a Mtion for Sanctions,
pursuant to 28 CFR § 68.21, stating that, as of Cctober 29, 1990, it had
not received a response from Respondent to its "~ ~Request for
Pr oduction. "'

Inits Mdtion for Sanctions, Conplainant requests:

A. That the Court hold the Respondent in contenpt of this Court for its blatant
di sregard of the Court's order;

B. That the Court conclude that the Enploynent Eligibility Verification Forns
(Forns 1-9) do not exist for the persons identified in Request no. 1, Request for
Production of Docurments; 28 CF.R 8§ 68.21(C) (1);

C. That the Court rule that, for purposes of this proceeding, the Respondent may
not introduce into evidence or otherwise rely upon the docunments requested in
Conpl ai nant' s Request for Production of Docunents in opposition to any claimin the
Complaint; 28 CF.R § 68.21(c)(3);

D. That the Court require the Respondent and Respondent's attorney pay reasonabl e
expenses, including attorney's fees, caused by Respondent's willful disobedience
of this Court's order; FRCP 37(b)(2);

E. That the Court order the Respondent to fulfill its legal obligation to produce
the docunents at issue. Furthernore, that the Court penalize Respondent by
assessing a monetary penalty for each day Respondent fails to conply with the
di scovery order;

F. That the Court take such action that is just in this instance.

On Novenber 7, 1990, Respondent filed a response to Conplainant's
Motion for Sanctions stating, inter alia, that (1) "“the notion is noot
in that Respondent, by separate filing, has acknow edged that the
Conmplainant is entitled to partial summary judgnent on the allegations
of paperwork violations . . . '"'; (2) " conplainant has been aware that
the great bulk of what it has been requesting, i.e. 1-9 forns for the
great mmjority of the enployees during the period set forth in the
Conplaint, sinply are not capable of being produced as they do not
exist''; (3) "~ “the respondent has been attenpting to conply with the
court's prior order conpelling discovery. However, its ability to conply
has been linmted by the fact that it has no full tinme office personnel
and only one full tinme enployee, that being M. Mnca''; (4) "~ “the
respondent has advised M. Salazar that it can produce whatever docunents
are available in M. Salazar's office by the close of business on
Wednesday, Novenber 5,
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1990. The docunents produced could then be delivered to M. Paulson's
office by the close of business on Novenber 6, 1990''; (5) " respondent
should not be held in contenpt, particularly where the respondent has
conceded that the Conplainant should be entitled to summary judgnment on
the paperwork violations''; (6) ~"that no attorney fees should be paid
by the respondent for the filing of the two page notion where counsel for
respondent has previously conceeded (sic) at the tel ephone conference
that the notion for partial summary judgnment woul d not be contested as
t he docunents requested do not exist and are known by all parties not to
exist''; and (6) "~ “there is no basis for assessing attorney's fees
agai nst respondent's counsel as it is not counsel's fault that his client
has been unabl e to produce the docunents requested.'

Respondent has had over three nonths to answer Conpl ai nant's Request
for Production of Docunments. During that period of tine, there was no
motion filed by Respondent to linit the nunber or scope of the requests
for docunments for any reason. Mreover, there was no request by
Respondent for additional tinme to gather the necessary docunents for
producti on.

Respondent's argunent that it has not had the manpower to conplete
the task of production does not prevent its counsel from filing an
appropriate notion to obtain additional tine. Respondent's argunent that
t he governnent knew that the " “docunents'' did not exist nmay or may not
be true for sonme of the requests but certainly not for all. More
inportantly, if the docunents did not exist, that would not prevent a
party fromso indicating in its response to the Requests for Production

Respondent's decision to supply sone of the docunments to the
governnent at a time and place decided by Respondent shows a total
nm sunderstanding of adninistrative procedure in this court. |If a party
requests a change in how and when it shall respond to court orders, it
should file an appropriate notion and request with the ALJ. Respondent
in this case has decided, sua sponte, howit intends to respond to orders
and discovery requests. | cannot tolerate such disrespect for the rules
and regul ati ons of these proceedings.

| therefore find, from the record before ne, that Respondent has
failed to respond to (1) Conplainant's ~ Request for Production of
Docunents;'' and (2) nmy Oder of Cctober 1, 1990, directing Respondent
to respond to Conplainant's discovery on or before Cctober 12, 1990. |
further find that sanctions against Respondent are appropriate in this
case.

1718



1 OCAHO 268

Al though | find sanctions are appropriate in this case, | do not
find it necessary to grant all of the Conplainant's requested sanctions
because sone of themare npot and others highly punitive.

Accordingly, pursuant to 28 CF.R § 68.21(c), | hereby grant
Conpl ainant's Mtion for Sanctions to the extent that, for purpose of
this proceedi ng, Respondent may not introduce into evidence or otherw se
rely wupon the docunents requested in Conplainant's "~ Request for
Producti on of Docunents'' in opposition to any claimin the Conplaint;
and, Respondent shall on or before Novenber 30, 1990, produce, where

avai l abl e, any and all docunents requested by Conplainant's "~ Request for
Production. "'

SO ORDERED: This 19th day of Novenber, 1990, at San D ego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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